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A DAY IN THE UNITED STATES SUPREME COURT* 



It is related of our present Assistant Secretary of State that he was 
once travelling abroad and an intelligent foreigner asked him some 
questions about our judicial system in the United States; whether we 
had a Chief Justice or not; and in what manner the members of our 
highest court were selected. The now distinguished diplomat re- 
sponded that he did not think we had a Chief Justice, and he was 
quite sure that our Supreme Court judges were chosen by popular 
vote. 

It is from no idea on my part that my hearers are as much in need 
of instruction about the Supreme Court as was the gentleman referred 
to that I have chosen to read something about it to-night. Indeed 
this paper is not intended to be a treatise on the character, preroga- 
tives or history of the court. It is only my purpose to present a brief 
relation of some of the incidents in a day's business before that tribunal 
which might prove of interest to lawyers, some of whom have not, 
perhaps, been so fortunate as to attend upon its sessions. 

The court sits in the Capitol building, in the hall which was formerly 
occupied by the Senate. In form this hall is semicircular, with its 
convex side toward the main corridor of the building. The chamber 
itself is so full of historic memories that it is impossible to enter it 
without feeling their patriotic influence. Here it was that Clay and 
Calhoun and Webster, that immortal trio of American orators, stirred 
the country by their unmatched eloquence; and the deep tones of their 
rich voices seem yet to echo from the vaulted roof. Here it was that 
the North and South first came to the parting of the ways upon the 
great question of States Eights; and the Senate had but shortly before 
removed to their new quarters when the Civil War began. 

The room is handsomely, even richly, furnished in dark, subdued 
colors befitting the character of the tribunal which occupies it; and 
the row of beautiful marble columns just back of the bench adds to 
its classic proportions. From the walls the chiselled features of former 
Chief Justices look down upon their successors, and seem silently to 
admonish them as to the high standard which has been set for their 
emulation. 

* A paper read in March, 1901, by Frederick Harper, Esq., of the Lynchburg (Va.) 
bar, before the Absque Hoc Club, of Lynchburg— an organization composed of the 
younger members of the local bar. 
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One feels somewhat awed upon his first entrance to the chamber, and 
the manner of his admission thereto adds no little to this feeling. Just 
outside the main entrance to the courtroom there sits an elegant and 
venerable employee of the court, who is protected from the drafts of 
the broad corridor by a handsome screen, and behind whose chair is 
placed a steam heater for his especial comfort during the colder days 
of winter. In his hand he holds a silken cord attached to the handle 
of the spring door. As one approaches and signifies, with proper 
humility, his desire to be admitted, this industrious public servant 
pulls his cord, the door opens, and the visitor is airily signalled to 
enter by a wave of the hand, the grace and gracious condescension of 
which gesture might well become a monarch on his throne. It '3 
interesting to note that this dignified old darkey, who speaks of hap- 
penings ' ' since I came into the court, ' ' receives, for the faithful per- 
formance of this laborious and hazardous duty, the paltry sum of one 
hundred dollars per month. 

The robing room in which the court first assembles and dons its only 
insignia of office, is situated across the main corridor of the Capitol 
from the courtroom proper, and the judges in making their entrance 
must cross this ' ' public highway, ' ' pass through a retiring room on 
the left of the courtroom and approach their seats from the rear. In 
the nature of things this " transit " should be conducted with suitable 
dignity and ceremony. It is. The court meets at noon. A few 
moments before twelve, two employees of the court appear upon the 
scene, and proceed to fasten to hooks in each side of the two doors 
which face each other plaited silken ropes. All "traffic" is at once 
suspended, for be ye high or be ye low, you must stand and wait till 
the justices have walked down their narrow pathway, and the door has 
been closed upon their receding backs, before you can hope to pass 
that silken barricade. 

Promptly on the stroke of the hour, the doors are thrown open. 
The marshal of the court walks from the retiring room over to the 
robing room, and solemnly shaking hands with the Chief Justice, 
turns and slowly recrosses the corridor, followed by the justices in 
strict order of precedence. Every one in the vicinity reverently un- 
covers and so remains until the short, but impressive, procession has 
filed past. 

Within the courtroom all has been expectancy for some moments. 
The young pages in knickerbockers and low-quartered shoes have been 
fixing and refixing the chairs of the judges to the most exact positions 
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which experience has taught them can be reached in the most com- 
fortably, effortless manner. The licensed guides have been whispering 
set speeches of explanation and description at fifty cents per head, to 
the ever present visitors, and even the members of the bar seem rest- 
less and ill at ease, for there are but few lawyers whose appearance 
before the court has been frequent enough to entirely wear away the 
feeling of nervous awe. 

A tap from the clerk's desk announces the court, and every one in 
the room rises. The marshal takes his stand at one side of the rear 
door, and the court crier proclaims, "The Honorable Chief Justice 
and Associate Justices of the United States." The judges file slowly 
down behind the row of columns at the rear of their seats, pass be- 
tween them at their center, and take their positions. For a moment 
they stand thus facing the bar, clothed in their sombre robes of black 
silk, presenting a picture which for dignity, grace, apparent power 
and evident greatness, cannot be equalled by any body of men in the 
whole world. 

The Chief Justice looks up with an unsmiling face and bows. It is 
the signal for the seating of the court, and the audience follow their 
example, while the subdued voice of the crier is heard in the classic 
"Oyez! Oyez!" which he is careful not to corrupt into the usual 
"Oh yes! Oh yes!" of the eminently useful, but comparatively un- 
learned, criers of our less pretentious if equally important tribunals. 

The Supreme Court of the United States has been called the highest 
judicial tribunal in the world. It looks its character. "It has no- 
army, it has no navy and it has no purse; it has no patronage, it has 
no officers, except its clerks and marsnals ; . . . . yet, without any 
of these forces at its command, and with nothing to sustain it except 
its traditional authority and the national deference which its decisions 
command, it curbs the actions of Presidents, annuls laws of Congress 
and of State legislatures, sets limits, to the powers of the Federal 
Government and to the rights of sovereign States, overturns the decisions 
of State Supreme Courts, issues its writs to the highest executive 
officers of the Nation and the States." It does all these things and 
has even been known to set the oft-times wise example for lesser courts 
of changing its august mind. 

There is something in the appearance of the court which inspires 
respect and reverence and confidence. Individually they look like 
great and good men. Collectively they are impressive and imposing. 
The ordinary stature of the Chief Justice is made to appear quite 
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diminutive when flanked by the tremendous proportions of Mr. Justice 
Harlan on his right, and Mr. Justice Gray on his left. 

Mr. Justice Harlan is not only the most judicial looking of the 
members of the Court, but is, perhaps, the strongest in legal ability. 
He is one of the best known of the Judges, and his familiar figure is 
often seen tramping the streets of Washington in the most democratic 
fashion, his silk hat having given place to the more comfortable soft 
felt which he learned to wear in " old Kentucky," where he was born 
and reared, and from whence he was appointed. 

On Mr. Justice Harlan's right sits Mr. Justice Brewer, who was 
born, strange to say, in Smyrna, Asia Minor. His uncle, Stephen 
J. Field, was, before his retirement, his associate on the Supreme 
Bench. Mr. Justice Brewer's bald head and little side locks of curly 
hair add to the geniality of his appearance and manner, and one may 
be always sure of a pleasant smile and a courtly bow in response to a 
salutation. 

On Mr. Justice Brewer's right sits Mr. Justice Shiras, whose aristo- 
cratic side-whiskers and cleanly shaven chin, give him an appearance 
of firmness and decision. He is a Pennsylvanian, and like the Chief 
Justice and Mr. Justice Harlan, was actively engaged in politics 
before his appointment to the bench. 

Still further upon his right sits Mr. Justice Peckham, of New York. 
The detailed history of his appointment would make interesting read- 
ing, for it followed one of the most hotly contested fights ever waged 
between the President and the Senate. President Cleveland first sent 
in the name of Mr. Hornblower to fill the existing vacancy, but the 
opposition of the New York Senators soon sealed his fate, and his name 
was reluctantly withdrawn. The name of Wheeler H. Peckham, an 
elder brother of the present incumbent, was sent in only to meet a like 
reception by the Senate. Finally Mr. Rufus W. Peckham, then 
serving upon the Supreme Court of New York, was nominated and 
promptly confirmed. It is the only instance on record, perhaps, 
where two brothers were named in succession for the same high office. 

Mr. Justice Horace Gray, who sits on the left of the Chief Justice, 
has had the most distinctively judicial career of any member of the 
court. He is, as indeed all the Justices are, a college graduate, and 
is an alumnus of the Harvard Law School. He served for seven years 
as Court Reporter for the Supreme Court of Massachusetts and was 
then made a member of that Court, of which he afterwards became 
Chief Justice. He was appointed from this position to the United 
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States Supreme Court in 1881, and is the oldest member in point of 
service except Mr. Justice Harlan, and is therefore entitled to sit on 
the Chief Justice's left hand. 

On his left sits Mr. Justice Brown, also of Massachusetts. His 
strong, sharply chiselled features have a singularly benign aspect 
which his kindly disposition warrants him in wearing, for he is perhaps 
the most popular member of the court socially. Mr. Justice Brewer 
and Mr. Justice Brown often get their mail mixed when the names are 
not distinctly written. It is said that at a dinner recently given in 
Washington, at which both Justices were present as guests, Mr. Justice 
Brewer began to chaff his brother about this mixture of the mails, 
saying he often received daintily scented notes in feminine handwriting 
which, upon inspection were always found to belong to Mr. Justice 
Brown. Mr. Justice Brown replied that he had been subjected to the 
same embarrassment. "But more than that," said he, "some time 
ago in a legal case a decision, written by my brother, was quoted as 
an authority and credited to me. I can well submit to receiving 
Brother Brewer's sweetly scented missives. I even could bear up 
under paying some of his bills, but I cannot, I certainly cannot, stand 
for his law." 

On Mr. Justice Brown's left sits the only "OldConfed." on the 
Supreme Bench. It is Mr. Justice White, of Louisiana, who served 
on the Supreme Court of that State, and afterwards represented her in 
the Senate, which position he occupied when elevated to the Supreme 
Court of the United States. 

On the end of the line sits the junior member of the court, Mr. 
Justice McKenna, of California, who has served but three years in his 
new position. He was appointed by President McKinley while a 
member of his Cabinet, holding the honorable portfolio of the Depart- 
ment of Justice. 

Naturally the most interesting figure is that of the Chief Justice. 
His flowing gray mustache and luxuriant gray hair, which he wears 
becomingly long, gives his pale, clear-cut face a distinguished look. 
He is of quiet demeanor, easy-moving, sits deep in his cushioned chair, 
and only his bright blue eyes seem clearly alive to what is taking 
place. One would hardly suppose, to look at him, that he is an orator 
of the regular Fourth of July type. But he is an eloquent and 
impassioned speaker as well as a clear-headed, able judge. 

Judge Paul, of this Federal District, relates an incident of his first 
visit to pay his respects to the new Chief Justice, immediately after 
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the latter' s appointment. He had called with Judge Goff, and each of 
them had courteously invited the new Chief to come down and sit with 
them in their own courts. "Hold on, gentlemen," said the Chief 
Justice; "go slowly. I am new at this judge-business, and I have all 
I want to tackle right here without seeking trouble elsewhere." 

The court having convened, the Chief Justice leans forward on the 
desk and quietly inquires if there are any candidates for admission to 
the Bar. The Solicitor of the United States rises, and presents Mr. 
Blank to the court. Mr. Blank qualifies in the usual way, except 
that he must pay the Clerk the unusual fee of fifteen dollars for the 
privilege. 

"Are there any motions this morning, gentlemen," asks the Chief 
Justice, and after a moment's pause there rises a tall, stalwart old 
gentleman, whose beard is patriarchal in its length and luxuriance. 
On his head he wears a black skull cap to provide the comfort which 
his scanty locks fail to furnish. 

"If the court please," he says in an easy, assured voice which 
marks him for an old practitioner, ' ' I wish to present a motion to 
dismiss in No. 622. The motion is founded on the lack of jurisdic- 
tion." He hands up his written motion, only a few pages in length, 
bows and takes his hat and coat and departs. It is the Hon. George 
F. Edmunds, an ex-Senator and one of the greatest legal lights of the 
country. And for the simple motion which he made in the manner 
described, he charged and received from a county in Missouri the 
handsome fee of ten thousand dollars. 

There being no other motions, the first case is called. It is over 
the alleged infringement of a patent upon a machine for the reinforce- 
ment of the edges and corners of paper boxes. It sounds like a small 
thing, but hundreds of thousands of dollars are involved, and the bar 
of the court is crowded with working models and full sized machines 
and charts and diagrams of the working parts. The intricate mechanism 
of the machines and the narrow margin of difference between their 
several principles of action would be apparent only to the most skilled 
mechanic; and yet the Judges must thoroughly familiarize themselves 
with the whole matter in order to reach a wise conclusion. The 
attorneys pro and con argue glibly of cogs and levers and belts and 
bolts, they talk of "points of contact," "radii of action," and 
" theory of propulsion " and other distressingly technical terms. But 
the Judges look wise any way, and I have no doubt that having 
examined the briefs, to which constant reference is made, they are 
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really familiar with the whole mechanism involved. Indeed, it is 
said that most of the Judges, after a reasonable time upon the bench, 
become accomplished experts in mechanical principles, so many are 
the cases brought before them in which these principles are involved. 

At half past two o'clock the court rises and retires for half an hour 
to partake of lunch. There is not so much ceremony attached to 
their withdrawal and return from this brief recess, though the order of 
precedence in all movements is strictly observed, and great care is 
exercised that their passage across the corridor shall be uninterrupted. 

But few lawyers, however celebrated locally, have many cases in 
the Supreme Court. There are always new faces to be seen and new 
voices to be heard at its bar. But when a case of general public 
interest is before the court, it usually brings a number of well known 
personages to its discussion. Such were the Insular cases which were 
recently argued before the court. Senator Lindsay, of Kentucky, an 
able lawyer, who was once a judge himself, Hon. John. G. Carlisle, 
Coudert, of New York, Solicitor General Richards and Attorney 
General Griggs, were among the notables. 

Mr. Coudert, a lawyer of distinguished ability, made an additional 
reputation for himself by his lucid, clear and forcible presentation of 
his case. Mr. Carlisle, whose ability is unquestioned even by his most 
bitter opponents, departed from the usual custom and did not file a 
printed brief, but depended wholly upon his oral argument. His 
really profound, yet simply and clearly expressed argument is still the 
subject of comment by those who were fortunate enough to hear it, 
and the entire Bench gave him an undivided attention, which is its 
highest compliment. 

We have had, in the century of our governmental existence, many 
Attorney Generals. It is not remarkable that some of them have been 
indifferent speakers. A few years ago a gentleman, after hearing a 
certain Attorney General argue a case in the Supreme Court, said he 
had just " heard a man talk for two hours in his sleep." But such a 
remark could not be made about the present incumbent. His thin, 
clear-cut, clean-shaven features, his well shaped head and full suit of 
gray hair, his self-possession and ease of manner, command attention; 
and his argument in the Porto Rican Cases was that of a master. It 
is whispered that large sums were paid to learned Professors and able 
counsellors to aid in the preparation of his brief, but, be that as it 
may, his oral argument was worthy of his exalted position, and there 
are not a few who think he has won his case. 
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At 4 :30 the court adjourns for the day, retires to the robing room 
and doffs its robes of office, and a few moments afterwards the Justices 
may be seen in groups of twos and threes walking down Pennsylvania 
Avenue, looking the great men they are, even off the Bench. 

The order of precedence is followed by the Justices of the Supreme 
Court in even the smallest details of their official life. They pass 
through doors, enter cars, depart from rooms, strictly as they take 
their seats in the court room; and even in the conference room, which 
is on a lower floor, there is a row of brackets to receive the judicial 
hats and coats, still in the strict order of precedence, and one Justice 
would no more think of hanging his hat upon the bracket of another 
Justice than he would think of taking his seat in court. 

On Saturdays the Justices informally descend by the private elevator 
provided for their sole use to the lower floor, enter the conference room 
and seat themselves at the conference table. Here is one exception to 
the order of preference. The foot of the table is usually occupied by 
the junior member of the court. But Mr. Justice Peckham, who sat 
there when the junior, grew to like the roominess of the seat so well 
that when Mr. Justice McKenna was appointed and the former was 
entitled to move up one seat, he refused to do so, and still retains the 
junior's place at the foot of the table. 

It is in this room that the Judges discuss and consult about the cases 
to be decided, study models and diagrams, reargue among themselves 
the points which have been presented above, and finally ballot on the 
result. The junior Justice votes first as to what disposition he thinks 
should be made of a case, and the ballots follow in reverse order, until 
the Chief Justice casts the last vote . Thus it will decide the great 
questions involved in the Porto Rican Cases, and at some future day, 
having prepared their written opinions, they will ascend to the Bench 
and announce the result. There is much speculation as to what that 
result will be. But this much may be predicted with confidence, that 
whatever view they may take, whatever policy they may commit this 
country to as to its new possessions, it will command the well nigh 
universal respect and confidence of the people of the country; and its 
finality will be accepted, for it cannot be forgotten that the result 
represents the careful deliberation and best thought of the greatest 
judicial tribunal that sits in the world to-day. 



